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DETAILED ACTION 

Acknowledgement of Receipt 

Applicant's response filed 02/19/2008 to the Office Action mailed on 1 1/19/2007 
is acknowledged. 

Status of the Claims 

Claims 14, 15, 17, 18, 21, and 23-32 are withdrawn and claims 1,7-13, 19, 20, 
and 34 are currently amended. Therefore, claims 1-13, 16, 19, 20, 22, 33, and 34 are 
currently pending examination for patentability. 



Rejections and/or objections not reiterated from the previous Office Action are 
hereby withdrawn. The following rejections and/or objections are either reiterated or 
newly applied. They constitute the complete set of rejections and/or objections 
presently being applied to the instant application. 

Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, All 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 1 .321 (d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
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be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

The provisional rejection of claims 1,2,3, 5-1 0,12,13,16,1 9, 20, and 22 on the 
ground of nonstatutory obviousness-type double patenting as being unpatentable over 
claims 1,3-11, and 17 of copending Application No. 10/622272 is maintained. 

Response to Applicant's Arguments 

Applicant argues that since the overlapping claims have not yet been patented 
Applicants will agree to submit a terminal disclaimer at such necessary time. Therefore, 
the instant rejection of claims 1, 2, 3, 5-10, 12, 13, 16, 19, 20, and 22 on the ground of 
nonstatutory obviousness-type double patenting is maintained. 

New Grounds of Rejection 
Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 4 and 11 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

It is not clear if applicant intends to incorporate octoxyglycerin as an emollient 
solvent into independent claim 1 since dependent claim 11 is directed to ethyl hexyl 
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glycerin (octoxygylcerin). Therefore, it is not clear if applicant claims octoxyglycerin 
present twice in the instant composition. 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1. Applicant Claims 

2. Determining the scope and contents of the prior art. 

3. Ascertaining the differences between the prior art and the claims at issue; 
and resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

1. Claims 1, 4, 6-8, 11, 19, 20, 22, 33, and 34 are rejected under 35 U.S.C. 

103(a) as being unpatentable over Wang et al. (US Patent 5110809, Published 

05/05/1992) in view of Cupferman et al. (US Patent 6040347, Published 03/21/2000). 



Applicant Claims 

Applicant claims a composition comprising alcohol, water, hydrogel, and an 
emollient. 

Determination of the Scope and Content of the Prior Art (MPEP §2141.01) 
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Wang et al. teaches an antifungal gel formulation comprising 0.2 to 2.0 % 
imidazole antifungal agent, 0.01-2.5% 17-ester, steroid, 30-60% lower alcohol, 0-45% 
dihydroxy alcohol, 0-40% trihydroxy alcohol, 0.1-5% gelling agent, 0-20% water, 0-30% 
emollient, 0-2.0% fragrance, and 0-1 .5% preservative. The emollient can be PPG-20 
methyl glucose ether (Glucam P-20), the gelling agent is most preferably hydroxypropyl 
cellulose or hydroxyethyl cellulose, and the lower alcohol is ethanol. (See title, column 
8, Lines 1-3, Lines 10-24, Lines 29-31, and Line 54). 

Ascertainment of the Difference Between Scope the Prior Art and the Claims 
(MPEP §2141.012) 

Wang et al. does not anticipate the instant concentrations, hydroxyethyl cellulose 
as the hydrogel, and Glucam P-20 as the emollient. However, Wang et al. makes 
instantly claimed invention obvious. 

Wang et al. further lacks a composition comprising octoxyglycerin. This 
deficiency is cured by the teachings of Cupferman et al. 

Cupferman et al. teaches a treatment gel for seborrhoic skin comprising 5% 

octoxyglycerol, 1% xanthan gum, 2% glycerol, 0.2% fragrance, 30% ethyl alcohol, 1% 

cosolvent, and the remaining demineralized water. (See column 6, example 4). 

Octoxyglycerol is useful in acting against pathologies related to Propionibacterium 

acnes and Propionibacterium granulosum, and in particular to treat seborrhea and acne. 

(See column 1, Lines 62-64). 

Finding of Prima Facie Obviousness Rational and Motivation 
(MPEP §2142-2143) 
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It would have been obvious to one of ordinary skill in the art at the time of the 
instantly claimed invention to adjust the concentrations of the composition taught by 
Wang et al. to arrive at the instantly claimed concentrations. One would have been 
motivated to use hydroxyethyl cellulose as the gelling agent because Wang et al. 
teaches that such as compound is a preferably gelling agent. One would have been 
motivated to use Glucam P-20 as an emollient because Wang et al. teaches that such a 
compound could be used in the formulation taught by Wang et al. 

It would have been obvious to one of ordinary skill in the art at the time of the 
instant invention to combine the teachings of Wang et al. with Cupferman et al. One 
would have been motivated to do so because the addition of octoxyglycerol to the gel 
composition Wang et al. would add further antimicrobial activity. For the foregoing 
reasons the instant invention would have been obvious to one of ordinary skill in the art 
at the time of the instant invention. 

2. Claims 1-6, 13, 16 19, and 20 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Chaussee (US Patent 4478853, Published 10/23/1984) in view of 
Cupferman et al. (US Patent 6040347, Published 03/21/2000). 

Applicant Claims 

Applicant claims a composition comprising alcohol, water, hydrogel, and an 
emollient. 

Determination of the Scope and Content of the Prior Art (MPEP §2141.01) 

Chaussee teaches a composition comprising 48.0% ethanol, 1 .0 dimethicone 
(silicone polymer), 1.0% cyclomethicone (silicone polymer), 0.3% carbopal 940 
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(hydrogel), 3.0% glycerol (emollient), 42.29% deionized water, 0.16 % triethanolamine 
(thickening agent), and other components. The silicone polymers may optionally be 
present in the composition in amount preferably from 1 to 3%. The composition may 
further include a topical antiseptic such as bezalkonium chloride. The composition may 
also further comprise preferably from 1 to 10 % of an emulsifier. (See column 10, Lines 
45-59, column 8, Lines 16-31 , column 4, Lines 48-56). 

Ascertainment of the Difference Between Scope the Prior Art and the Claims 
(MPEP §2141.012) 

Chaussee does not anticipate a composition comprising from 0.1 to 1% silicone 
polymer and does not anticipate a composition comprising bezalkonium chloride. 
However, Chausssee makes such a composition obvious. 

Chaussee further lacks a composition comprising octoxyglycerin. This deficiency 
is cured by the teachings of Cupferman et al. 

Cupferman et al. teaches a treatment gel for seborrhoic skin comprising 5% 
octoxyglycerol, 1% xanthan gum, 2% glycerol, 0.2% fragrance, 30% ethyl alcohol, 1% 
cosolvent, and the remaining demineralized water. (See column 6, example 4). 
Octoxyglycerol is useful in acting against pathologies related to Propionibacterium 
acnes and Propionibacterium granulosum, and in particular to treat seborrhea and acne. 
(See column 1, Lines 62-64). 



Finding of Prima Facie Obviousness Rational and Motivation 
(MPEP §2142-2143) 
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It would have been obvious to one of ordinary skill in the art at the time of 
the instantly claimed invention to adjust the concentrations of silicone polymer to the 
instantly claimed concentration because Chaussee teaches that the concentration can 
be preferably as low as 1% which is within the instantly claimed concentration range. 
One would have been motivated to add benzalkonium chloride to the composition 
taught by Chaussee because Chaussee teaches that such a compound can be 
advantageously added to the composition. 

It would have been obvious to one of ordinary skill in the art at the time of the 
instant invention to combine the teachings of Chausee with Cupferman et al. One would 
have been motivated to do so because the addition of octoxyglycerol to the gel 
composition Chausee would add further antimicrobial activity. For the foregoing reasons 
the instant invention would have been obvious to one of ordinary skill in the art at the 
time of the instant invention. 

3. Claim 9 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Chaussee (US Patent 4478853, Published 10/23/1984) in view of Cupferman et al. (US 
Patent 6040347, Published 03/21/2000) further in view of Hahn et al. (US Patent 
5804203, Published 09/08/1998). 

Applicant Claims 

Applicant claims a composition comprising alcohol, water, hydrogel, and an 
emollient. 

Determination of the Scope and Content of the Prior Art (MPEP §2141.01) 

The combined teachings of Chausee and Cupferman et al. are disclosed above. 
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Ascertainment of the Difference Between Scope the Prior Art and the Claims 
(MPEP §2141.012) 

Chaussee and Cupferman et al. do not disclose a composition comprising 

Incroquat Behenyl TMS-50 as the emulsifier. This deficiency is cured by the teachings 

of Han et al. 

Hahn et al. teaches topical formulation for containing strontium for reducing skin 

irritation. The composition includes emulsifiers including Incroquat Behenyl TMS. (See 

title and column 18, Lines 27-29). 

Finding of Prima Facie Obviousness Rational and Motivation 
(MPEP §2142-2143) 

It would have been obvious to one of ordinary skill in the art at the time of the 

instantly claimed invention to combine the teachings of Chaussee and Cupferman et al. 

with Hahn et al. One would have been motivated to add Incroquat Behenyl TMS to the 

composition taught by Chaussee because Chaussee teaches that such a emulsifier can 

be advantageously added to the composition. For the foregoing reasons the instant 

invention would have been obvious to one of ordinary skill in the art at the time of the 

instant invention. 

4. Claim 10 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Chaussee (US Patent 4478853, Published 10/23/1984) in view of Cupferman et al. (US 
Patent 6040347, Published 03/21/2000) further in view of Wivell et al. (US Patent 
5599549, Published 02/04/1997). 



Applicant Claims 
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Applicant claims a composition comprising alcohol, water, hydrogel, and an 
emollient. 

Determination of the Scope and Content of the Prior Art (MPEP §2141.01) 

The combined teachings of Chausee and Cupferman et al. are disclosed above. 

Ascertainment of the Difference Between Scope the Prior Art and the Claims 
(MPEP §2141.012) 

Chaussee and Cupferman et al. do not disclose a composition comprising 
dimethiconol fluid in dimethicone as the silicone polymer. This deficiency is cured by the 
teachings of Wivell et al. 

Wivell et al. teaches a personal cleansing and moisturizing compositions. The 

compositions comprise as a moisturizing component silicones such as 

dimethylpolysiloxane, diethylpolysiloxane, and dimethicone in volatile cyclomethicone 

fluid as a carrier. (See title, column 4, Lines 65-67 and column 5, Lines 1-11). 

Finding of Prima Facie Obviousness Rational and Motivation 
(MPEP §2142-2143) 

It would have been obvious to one of ordinary skill in the art at the time of the 

instantly claimed invention to combine the teachings of Chaussee and Cupferman et al. 

with Wivell et al. One would have been motivated to dimethicone in volatile 

cyclomethicone fluid to the composition taught by Chaussee because Chaussee 

teaches that such a silicone polymer can be advantageously added to the composition. 

For the foregoing reasons the instant invention would have been obvious to one of 

ordinary skill in the art at the time of the instant invention. 
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Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to AN Soroush whose telephone number is (571) 272-9925. 
The examiner can normally be reached on Monday through Thursday 8:30am to 
5:00pm E.S.T. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
Supervisor, Johann Richter can be reached on (571) 272-0646. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
Information regarding the status of an application may be obtained from the Patent 
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Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a USPTO 
Customer Service Representative or access to the automated information system, call 
800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



AN Soroush 
Patent Examiner 
Art Unit: 1616 

/Mina Haghighatian/ 



Primary Examiner 
Art Unit 1616 



